
Judgc

Page No:1 CRIMINAL APPEAL NO.34 of 2016.

Sri Naravan Ch. Bora -vs- state & another

IN THE COURT OF ADDITIONAL SESSIONS JUDGE, JORHAT

Present: - Mr. J.M. Barman,

Addl. Sessions Judge, lorhat

IUDGMENT IN CRIMINAL APPEAL NO.34 of 2016.

(Appeal against the judgment and order dated 30.08.2016, passed by Ms. S.

Bhuyan, learned Chief Judicial Magistrate, Jorhat , in GR case No.2193 of 2013,

under section 494 of IPC)

Sri Narayan Ch. Bora

Son of Late Puniram Bora

Digambar Chuk

P.S & District- lorhat.

Versus

Appellant

State of Assam,

Smt. Dipali Bora

Wife of Sri Narayan Ch. Bora

R/O Digambar Chuk, Jorhat.

Respondents.

1.

2.

Appearance:-

For the Appellant

For the Respondent

Date of argument

Date of judgment

: - Mr. l. Deva Sharma, learned Advocate, lorhat.

: - Mr, Siddique Ali, learned Addl. P.P., Jorhat for
the state

: 22.03.18 & 5.04.18

: 19.05.1B
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JUDGMENT

1. The instant appeal has been flled by the appellant sri Narayan

ch. Bora against the judgment and order dated 30.08.2016, passed by

the learned Chief Judicial Magistrate, Jorhat, Mrs. S. Bhuyan,( then she

was ) in G.R. case No. 219312013, uls 494 of IpC, by which learned

chief Judicial Magistrate had convicted the accused appellant uls 494 of

IPC and sentenced him to undergo s.I. for a period of 18(Eighteen)

months and to pay a fine of Rs.3,000/- in default 3 months S.L for

commission of offence punishable uls 494 of IpC.

2. The brief history of the prosecution case as reflected in the

ejahar dated 08.09.2013, is that the informant who is the wife of the

accused/ appellant and she got marriage with him in the year 1981 and

was living at her matrimonial home. After her marriage, her husband

(accused) used to torture on her mentally and physically. The accused

without any formal divorce with her, had married another lady namely

Mithu Das and started conjugal life with her and later on forced her to

leave her matrimonial home.

3. In pursuance of the aforesaid ejahar, police registered a case

being Jorhat P.S. case No.1231/2013, u/s a98(A)1494 of IpC, and

investigation was started. on completion of investigation, the

investigating officer has submitted charge-sheet against accused

Narayan Ch. Bora, u/s 498(4)/494 of IPC.

On appearance of the accused before the court, the learned trial

court after perusal of the relevant documents as submitted by the

investigating officer under section 173 of Cr.P.C, learned court finding a

prima facie case against the accused person and after hearing both the

sides, had framed formal charge under section 4gB(A)1494 of IpC

against the accused. The charge on being read over and explained to

the accused, to which he pleaded not guilty and claimed to be tried.

The prosecution side during trial, had examined as many as

3(three) witnesses including the informant. After recording prosecution

4.
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evidence the accused was examined under section 313 of cr.p.c. The

defence case is of total denial. The learned trial court after hearing the
argument of both sides, ultimately convicted and sentenced the accused

as aforementioned.

6. on being aggrieved with the judgment and order of conviction,

the present appeal has been preferred by the appellant on several
grounds.

a. The learned counsel for the accused-appellant argued that the
prosecution has totally failed to prove the case in its proper

perspective.

b. Learned trial court without proper analysis of the evidence adduced

by the prosecution witnesses, had passed the Judgement against the

appellant.

c. Learned trial court passed the judgement only on the basis of
examination in chief of pw-1 and pw-2, without going through the

cross-exam ination pa rt.

d. That the judgment in the instant case is not proper and carry lack of
total description and one sided.

e. That the opinion of the learned court is not cogent, consistent and

reliable and hence the conviction and judgment of the lower court
ought to be set aside.

7. The prosecution side argued, by supporting the judgment and

order of conviction passed by the learned trial court. It is submitted that
no illegality has been committed by the learned trial court in recording

conviction and sentence of the accused-appellant and therefore there is
no scope for interfering with the judgment and order or conviction
passed by the learned trial court.

B, Learned counsel for the appellant fail to argue the matter in spite

of giving sufficient opportunity,

9. In the backdrop of above submissions, let me now scrutinize the

evidence on record to decide whether any error has been committed by

the learned trial court by convicting the accused or not?
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10. First of all, let us appreciate and discuss the testimony of the

informant of the instant case namely Smt. Dipali Bora, who is examined

by the prosecution as PW-1. She stated that accused is her husband.

She got married with the accused as per social customs and out of their

wedlock a boy and two daughters were born to her. According to PW-1,

her husband has married another lady as his second wife and while he

wanted to take the afresaid lady to his house, the mother of accused did

not allow her to enter in to the house. Then accused started to live in a

rented house along with his second wife and did not pay any

maintenance to them. Her daughter has already managed a job. PW-1

lodged a maintenance case against the accused and in that case learned

court has allowed maintenance to her @ Rs.40001- per month. She

lodged this case against the accused on 8.2.2013. Ext-1 is the FIR and

Ext-l(1) is her signature. Police produced her before the court and

recorded her statemcnt before the Magistrate. She exhibited her

statement recorded under section 1,64 of Cr.P.C as Ext-2 and Ext-2(1)

and Ext-2(2) are her signature.

11. In her cross examination, she deposed that she got married with

the accused in the year L981 as per social rites and rituals. The age of

the boy born from the second wife of the accused is 18 years now. She

came to know about the second marriage of her husband at the time of

birth of the said son from his second wife. She lodged the case against

her husband after completion 16 years of the second marriage of the

accused. The accused lived separately from her without giving

maintenance to them. She denied all the suggestion put by the defence.

72. PW.2 (Bandita Dutta) is the daughter of the complainant and

deposed in her evidence that accused is her father. About 15 years back

she got married. In thc year 201,3, her mother lodged the Instant case

and at that time she was not at home. Her elder sister Sangita

Choudhury informed her over phone that police had taken her father

and on being asked about the reason, her sister informed her that her

father used to torture upon her mother. On the next day, she came to
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her parental home and her mother informed that after torturing her

(mother), accused went away from the house.

13. In her cross examination, she deposed that she heard about the

torture committed upon her mother by her father from her mother and

elder sister.

L4. PW-3 (ASI Jiten Bora) deposed in his evidence that on 8.9.13, he

was posted as ASI of police at Jorhat police station. On that day, the

OlC, Jorhat P.S. after receiving the ejahar from the informant,

registered it and entrusted him with the investigation of the instant

case. During investigation he had visited to the house of the informant,

drew sketch map and recorded statement of the witnesses. The victim

was sent for medical examination. After completion of investigation he

handed over the case diary and on the basis of his investigation, ASi

Nekibur Rahman field charge sheet against the accused person u/s

498A1494 of IPC. He exhibited the charge-sheet as Ext-4 and the

signature of ASI Nekibur Rahman, which he knows as Ext-4(1).

in his cross examination, he deposed that he did not received

the ejahar. The O/C, Jorhat P.S.received the ejahar on 8.9.13. He

recorded statement of informant Dipali Bora and her daughter Sangita

Bora but did not record statement of Nikumoni Gogoi as he did not find

her.

Let me now, define section 494 of IPC.

Section 494 of I.P.C : Marrying again during life-time of

husband or wife.- Whoever, having a husband or wife living, marriages

in any case in which such marriage is void by reason of its taking place

during the life of such husband or wife, shall be punished with

imprisonment of either description for a term which may extend to

seven years, and shall also be liable to fine.

Exception.- This does not extend to any person whose marriage with

such husband or wife has been declared void by a Court of competent

jurisdiction.

15.
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18. To maintain the charge under section 494IPC, there should be

evidence from the prosecution side to show that essential ceremonies

were performed at the time of alleged second marriage and such

ceremonies and other requirements for a valid marriage have to be

established by adducing evidence in the course of trial specially where

the parties are governed by Hindu Law.

19. After the enactment of Hindu Marriage Act of 1955, which made

a second marriage of a male Hindu, during the life-time of his previous

wife, void. Section 5 of the Hindu Marriage Act provides that a marriage

may be solemnized between any two Hindus, if the conditions

mentioned in that section are fulfilled and one of those conditions is that

neither party has a spouse living at the time of the marriage.

20. The marriage between two Hindus is void in view of section 17

of the Hindu Marriage Act if two conditions are satisfied :

(i) The marriage is solemnized after the commencement of the Acu

(ii) At the date of such marriage, either party had a spouse living.

21. In the Judgement passed by Hon'ble Apex Court 1965 AIR

1564 (--) , observed regarding valid marriage as "the

expression 'whoever,.., marries' must mean 'whoever marries-
'validly' or 'whoever.,,. marries and whose marriage is a valid

one'. If the marriage is not a valid ong according to the law

appticable to the parties, no guestion of its being void by

reason of its taking place during the life of the husband or wife

of the person marrying arises. If the marriage is not a valid

marriagg it is no marriage in the eye of law. The bare fact of a

man and a woman living as husband and wife does not, at any

rate, normally give them the status of husband and wife even

though they may hold themselves out before society as

husband and wife and the society treats them as husband and

wife.

R1w%,g;.r---',Ti;



I

Page No:7 CRIMINAL APPEAL NO.34 of 2016.

Sri Narayan Ch. Bora -vs- state & another

22. The word 'solemnize' means, in connection with a
marriage, 'to celebrate the marriage with proper ceremonies

and in due form', according to the Shofter Oxford Dictionary. It
follows, thereforg that unless the marriage is 'celebrated or

performed with proper ceremonies and due form' it annot be

said to be 'solemnized'. fi is therefore essential, for the purpose

of s. 77 of the AcO that the marriage to which s. 494 LP,C.

appties on account of the provisions of the Act, should have

been celebrated with proper ceremonies and in due form.

Merety going through ceftain ceremonies with the intention

that the pafties be taken to be married, will not make them

ceremonies Prescribed by taw or approved by any established

custom."

23. So, unless the second marriage which took place between the

appellant and his alleged second wife, is proved that marriage was

performed in accordance with the requirements of the law applicable to

the parties, the marriage cannot be said to have been 'solemnized'.

24. Let me see what is the essential ceremonies as per Hindu Law

for a valid marriage between thb parties?

25. As per Mullas Hindu Law, there are two ceremonies essential to

the validity of a marriage, whether the marriage be in the "Brahma

form" or the "Asura form", namelY-

Invocation before the sacred fire, and

saptapadi, that is, the taking of seven steps by the bridegroom

and the bride jointly before the sacred fire'

A marriage may be completed by the performance of

ceremonies other than those referred to in subsection (1), where it is

allowed by the custom of the caste to which the parties belong'

27. In the instant case, there is no any evidence at all in the

evidence of PW-l, that these two essential ceremonies were are

performed in the second marriage between the appellant and the

alleged second wife. The burden is upon the prosecution side, to prove

a.

b.

26.
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the fact that the two essential ceremonies for valid marriage between

the appellant and alleged second wife were performed. PW-l only

deposed that her husband married about 18 years with one Mithu Das'

and she came to know about the second marriage of her husband after

birth of the child from his ( husband) second marriage. Hence Such an

evidence as made by PW-ldoes not mean that the custom of the

community deemed what took place at the 'marriage' of the appellant

and Mithu Das, sufficient for a valid marriage and that the performance

of the two essential ceremonies had been abrogated. Learned court

below put much emphasis on the statement of the accused person

recorded under section 313 of Cr.P.C, where in he admiited his second

marriage. But for the offence of Bigamy, there ought to have been

definite evidence from the prosecution side to establish that the custom

prevalent in the community had abrogated these ceremonies for such

form of marriage.

28. In Bhaurao Shankar Lokhande and another v. Slate of

Maha- rashtra and another [19651 2 S.C.R. 837.---the question

arose whether in a prosecution for bigamy under S. 494I.P.C it is

necessary to establish that . the second marriage had been duly

performed in accordance with the essential religious rites applicable to

the form of marriage gone through. Hon'ble Apex Court in interpreting

the word "solemnize" in S. 17 of the Act, it was stated i "The word

'solemnize' means in connection with a marriage, 'to celebrate

the marriage with proper ceremonies and in due form,

according to the Shorter Oxford Dictionary. It follows,

thereforg that unless the marriage is 'celebrated or performed

with proper ceremonies and due form' it cannot be said to be

'solemnized', ft is therefore essential for the Purpose of S, 77 of
the Act, that the marriage to which s. 494 LP.C. applies on

account of the provisions of the Act, should have been

celebrated with Droper ceremonies and in due form. Merely

going through ceftain ceremonies with the intention that the
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parties be taken to be married witt not make them ceremonies
prescribed by raw or approved by any estabrished custom,,,

In

Hon,ble
Apex court herd that under the charge of bigamy, if the evidence
showed that the essentiar ceremonies have not been petformed
it cannot justify the conviction even though admitted by the
accused."

30. From mention discussion and decision of Hon,ble Apex court it is

clear that if the alleged second marriage of the accused/ appellant is not
a valid one according to law applicable to the parties, it will not be void
by reason of its taking place during the life of the husband or the wife of
the person marrying so as to attract section 4g4r.p.c. Again in order to
hold that the second marriage has been soremnized so as to
attract section 17 of Hindu Marriage Act , it is essential that the second
marriage should have been celebrated with proper ceremonies and_in
due form.

31. In the instant case, as I discuss above, as onry mare one rine
statement of the pw-1 that her husband married for the second time
during her lifetime, will not prove the second marriage of her husband
with Mithu Das. Moreover even her daughter (pw-2 ) has not
corroborated her evidence in regard of the offence of bigamy and has
not deposed a single word against the accused person. In my opinion to
convict a person under section 494 of Ipc, the prosecution side has to
prove strictly the first marriage as well as the second marriage of the
accused person as per provision of law, which prosecution side failed in
the instant case.

32. In the result, the conviction and sentence of the accused_
appellant under section 494 of IpC as passed by learned court below, is
not found sustainable and hence the conviction and sentence of the
accused-appellant under section 494 of Ipc is liable to be set aside.
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33. In the result, the appeal is allowed. The accused-appellant is

acquitted from the charge under section 494 of I.P.C levelled against

him by the prosecutlon side as in my considered opinion prosecution

side failed to prove the above mention charge against the accused

beyond all reasonable doubt and accordingly he is set at liberty

forthwith. His bail bonds stand discharged'

34. send down the case record along with a copy of this order and

judgment to the learned court below.

35. Given under my hand and seal of this court on this 19th day of

May 2018.

Addl. Sessions Judqe-

-}"fr'#';ns 
rudee

Typed & transcribed bY:

Sri Lalit Hazarika , (Stenographer )
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